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Adm ni strative Law Judge

DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This proceeding arises froma claimfiled by Eugene Johnson for
benefits under the Bl ack Lung Benefits Act of 1977, 30 U.S. C. 88 901,
et seq., as anended (Act). In accordance with the Act, and the
regul ati ons issued thereunder, this case was referred to the Ofice
of Adm nistrative Law Judges by the Director, Ofice of Wrkers
Conpensation Prograns (OAMCP). The regul ations issued under the Act
are located in Title 20 of the Code of Federal Regulations, and
regul ati on section nunbers nentioned in this Decision and Order refer
to sections of that Title.

Benefits under the Act are awarded to persons who are totally
di sabled due to pneunoconiosis within the neaning of the Act.
Survivors of persons who were totally disabled at their tinmes of
deat h or whose deat hs were caused by pneunobconi osis al so may recover
benefits. Pneunoconiosis is a dust disease of the lungs arising out
of coal m ne enploynent, and is comonly known as bl ack | ung di sease.

A formal hearing was held in London, Kentucky on January 10,
2002. Each of the parties was afforded full opportunity to present
evi dence and argunent at the hearing, as provided in the Act and the
regul ati ons issued thereunder. The findings and conclusions that
foll ow are based upon ny observation of the appearance of the wi tness
who testified at the hearing, and a careful analysis of the entire
record in light of the arguments of the parties, applicable statutory
provi sions, regul ations, and pertinent case | aw. Post-hearing briefs
were filed by the Director (OAMCP), NLF, Inc., Sinmpson M ning Conpany,
and Gatliff Coal Conpany, and have been considered in this Decision.

. STATEMENT OF THE CASE

The d ai mant, Eugene Johnson, filed the present claim for
benefits on Decenber 26, 1995 (DX 1).! OWCP sent a Notice of Caim
to Black Thunder Mneral Investnents, Ltd. (Black Thunder), on
January 18, 1996 (DX 23). OWCP dism ssed Bl ack Thunder on May 23,
1996, because the evidence did not establish that the O ai mant was
enpl oyed by Bl ack Thunder for one year (DX 24). OWNCP sent a Notice
of daimto NLF, Inc. (NLF), and Gatliff Coal Co. (Gatliff) on
February 4, 1997 (DX 27). NLF filed a Notice of Controversion on
March 4, 1997 (DX 28, 30), and Gatliff filed a Notice of
Controversion on May 31, 1996 (DX 35). OWCP denied the claimon
June 10, 1996 (DX 18). The daimant requested a formal hearing on
June 27, 1996 (DX 19). An informal conference was held on

1 In this Decision and Order, “DX' refers to Director’s
Exhibits, “CX" refers to Cainmant’s Exhibits, and “Tr.” refers to
the transcript of the January 10, 2002 heari ng.

-2



Novenmber 21, 1996 (DX 39). The District Director, OACP, issued a
Proposed Deci sion and Order - Denial of Benefits on January 21, 1997
(DX 39). The d ai mant appeal ed on January 23, 1997, and the case was
referred to the Ofice of Adm nistrative Law Judges on May 1, 1997
(DX 40, 41). The Director, OANCP, filed a Mdtion to Remand for
further determnation of +the responsible operator issue on
Decenber 8, 1997 (DX 42). The case was renanded to the District
Director on Decenber 12, 1997 (DX 42). OMCP sent a Notice of Claim
to Sinpson Mning Co. (Sinpson), on February 17, 1998 (DX 42).
Si npson filed a Notice of Controversion on March 11, 1998 (DX 42).
ONCP was unable to verify the extent of the Caimant’s enpl oynment,
and returned the case to the O fice of Adm nistrative Law Judges on
June 16, 1998 (DX 42, 43).

1. |1 SSUES

The specific issues presented for resolution as noted on Form
CM 1025 and at the formal hearing are as follows (DX 43; Tr. 8-9):

1. Wiether the claimwas tinely filed;?

2 Wiet her the Clainmant is a mner;?3

3. Lengt h of coal m ne enploynent;*

4 Whet her the M ner has pneunoconi osi s, as defined by the Act

and the regul ations;?®

5. Wiet her the M ner’s pneunoconi osis arose out of coal m ne
enpl oynent ; °

6. Whet her the Mner is totally disabled;”

7. Whet her the Mner’'s disability is due to pneunoconiosis;?

2 Controverted by NLF, Sinpson, and Gatliff.
3 Controverted by NLF, and Si npson.
4 Controverted by NLF and Si npson. At the formal hearing,

the Claimant stipulated to at |east twenty years of coal mne
enpl oynment (Tr. 9).

5 Controverted by the Director, NLF, Sinpson, and Gatliff.
6 Controverted by the Director, NLF, Sinpson, and Gatliff.
! Controverted by the Director, NLF, Sinpson, and Gatliff.
8 Controverted by the Director, NLF, Sinpson, and Gatliff.
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8. The nunber of dependents for the purpose of augnentation
of benefits;?®

9. Whet her the nanmed enpl oyer is the Responsible Operator;1°

10. Wiether the naned enployer has secured the paynent of
benefits; !

11. Oher issues:?!?
a. Whet her the M ner’s nost recent period of cumulative

enpl oynent of not less than one year was with the
naned Responsi bl e Operator; 1

b. Wiet her the regul ations are constitutional ;!

C. Whet her the Responsible Operator is liable for the
M ner’s nedi cal /| egal expenses;

d. Whet her conparabl e work i s unavail abl e; ** and,

e. Whet her the nedical tests neet regul atory

st andar ds. Y’

[11. EINDINGS OF FACT AND CONCLUSI ONS OF LAW

Backagr ound

The C ai mant, Eugene Johnson, was born on March 24, 1939, and
was sixty-two years old at the time of the hearing (Tr. 11; DX 1).
He has an el event h-grade education (DX 1). He married Lois (D sney)

° Controverted by NLF, Sinpson, and Gatliff.

10 Controverted by NLF, Sinpson, and Gatliff.

1 Controverted by the Director.

12 These i ssues i nvol ve the constitutionality of the Act and
the regul ations. Adm ni strative Law Judges are precluded from
ruling on the constitutionality of the Act, therefore, these issues
wi Il not be ruled on herein but are preserved for appeal purposes.

13 Controverted by NLF, Sinpson, and Gatliff.

14 Controverted by NLF and Si npson.

15 Controverted by NLF and Si npson.

16 Controverted by NLF and Si npson.

o Controverted by NLF and Si npson.
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Johnson on Cctober 7, 1961 (DX 8). He has no dependent children
(DX 1). | find that the C ai mant has one dependent for the purpose
of augnentation of benefits, his wife, Lois Johnson.

Snoki ng Hi story

At the formal hearing, the Claimant testified that he snoked
a pack-and-a-half of cigarettes per day from the age of eighteen
until 1995 or 1996 (Tr. 83). The exam ni ng physicians of record

reported extensive snoking histories. In aletter dated April 14,
2000, Dr. Baker wote that the C ai mant snoked for forty years, but
has not snoked for the past four or five years (DX 73). In his

January 26, 1996 examination report, Dr. Baker wote that the
Cl aimant started snoking in 1957 and currently snokes, and that he
snoked two packs of cigarettes per day in the past, but now snokes
four or five cigarettes per day (DX 10). Dr. Dineen wote in his
June 30, 1994 exam nation report that, prior to his heart surgery
in 1992, the Cai mant snoked two packs of cigarettes per day for
forty years. He reported that the Caimant “still snokes one-hal f
pack of cigarettes per day” (DX 38). Dr. Jarboe wote in his
May 5, 1994 exam nation report that the d ai mant started snoking at
age eighteen, and snoked one and one-half to tw packs of
cigarettes per day until 1992, when he had open heart surgery
(DX 38). Dr. Vuskovich exam ned the O ai mant on March 31, 1994 and
reported that he started snoking at age ei ghteen, and snoked one
and one-half to two packs of cigarettes per day, until he quit
snoking in 1992 (DX 38). Dr. Broudy reported in his April 19, 1994
report that the C ai mant snoked two packs of cigarettes per day for
about thirty-three years, until he stopped snoki ng i n Novenber 1992
(DX 38).

Based on the snoking histories reported by the exam ning
physicians, | find that the O aimant has a snoking history of two
packs of cigarettes per day from 1957 through 1992, and one-half
pack of cigarettes per day from1992 to the present, for a total of
seventy-five pack years.

Length of Coal M ne Enpl oynent

The C ai mant al |l eged “30+” years of coal m ne enpl oynment on his
Decenber 26, 1995 application for benefits and said that he stopped
working in or around the mnes on June 6, 1994 because the “mnes
closed” (DX 1). At the formal hearing, the dainmant all eged at | east
twenty years of coal mne enploynent (Tr. 9).

On his CM911a Enpl oynment History form the C ai mant wote that
he was enpl oyed by U. S. Steel from1968 to 1981, and by Bl ack Thunder
from January 1, 1994 through June 6, 1994. At the formal hearing,
the Claimant testified that he began working at Sinpson Mning in
Sept enber, Cctober, or Novenber of 1987 and was laid off in the
Summrer of 1988 (Tr. 72-74). The Social Security Adm nistration
Item zed Statenent of Earnings shows that the d ai mant was enpl oyed
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by NLF, Inc., from 1989 through 1991 (DX 4).'® The Caimant’'s W2
forms for 1992 and 1993 show that he was enployed by NLF, Inc.
during those years (DX 5). The history of coal mne enploynent
conpleted by the Claimant at the tinme he filed an application for
benefits does not need to be corroborated to be found credible and,
standi ng al one, may be the basis for a finding of | ength of coal m ne
enpl oynent . Harkey v. Al abama By-Products Corp., 7 B.L.R 1-26
(1984).

Based on the Claimant’s CM 911a Enpl oynent History form (DX 2),
the Social Security Administration Item zed Statenent of Earnings for
the years 1955-1995 (DX 4), and W2 forns for the years 1992-1993
(DX 5), as well as the testinony of the Claimant, | find that the
Claimant worked in the coal mnes beginning in July 1968 through
1981, from Septenber 1987 through June 1988, from 1989 through
1993,2° and from January 1, 1994 through June 6, 1994. Therefore,
based on the evidence of record, a total of twenty years and four
nont hs of coal m ne enpl oynent has been established.

Responsi bl e Oper at or

NLF, Sinpson, and Gatliff contest their status as responsible
operator (Tr. 96-97). |In determning liability between two or nore
operators neeting the criteria of § 725.492, the responsi bl e oper at or
is the operator that nost recently enployed the mner for a
cumul ative period of one year and which has not denonstrated an
inability to pay benefits.

NLF argues that it is not the responsible operator because NLF
is not an “operator,” and M. Johnson is not a “mner,” as these
terns are defined by the Act and the regul ations. NLF states that it
is no longer in business and does not have the financial capability
to pay benefits. Even if NLF is shown to be an operator, and M.
Johnson is shown to be a mner, as these terns are defined by the Act
and the regul ations, NLF cannot be the responsi bl e operator because
it has denponstrated an inability to pay benefits. According to a

18 The Social Security Statenent |ists the foll ow ng annual
earnings: $10,231.25 in 1989; $15,903.50 in 1990; and, $15,701.40
in 1991 (DX 4).

19 Neither the Claimant nor US Steel could supply an exact
start and end date of enploynent. These nonths are based on the
information in the Social Security Admnistration Item zed
St at enent of Earnings (DX 4).

20 Neither the daimant nor NLF, 1Inc., could supply
i nformati on regardi ng the exact nonths that the d ai mant began and
di sconti nued enploynent with NLF, Inc. The Social Security
Adm nistration Item zed Statenent of Earnings only lists his yearly
total earnings and, therefore, does not reflect the exact nonths he
wor ked for NLF, Inc. (DX 4).
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Dunn & Bradstreet report dated Decenber 9, 1996, NLF, Inc., is no
| onger an active business, and their corporate charter is not in good
standing (DX 25). A letter fromUnited States Fidelity & Guaranty
states that NLF, Inc., did not obtain federal black |lung coverage
(DX 31, 32). Based on the Dunn & Bradstreet report and the letter
from the Insurance Carrier, | find that NLF, Inc., went out of
busi ness in 1993 and does not have an insurance carrier or agent to
cover this claim

Sinmpson is the next enployer who could be considered as the
responsi bl e operator. Sinpson argues that it cannot be held liabl e,
because there i s no evidence establishing that the d ai mant worked at
Si npson for a cunul ative period of one year, and because Si npson was
not the | ast operator for whomthe Caimant worked (Tr. 97). OANCP
was unable to obtain a statenent of the dates of the Caimant’s
enpl oyment from Sinpson (DX 42). In response to questions issued by
ONCP on Cctober 28, 1997, the Claimnt wote that he worked at
Si npson from February 1987 t hrough May 1988 (DX 42). At the forma
hearing, the Claimant testified that he worked for Sinpson for “over
a year” (Tr. 28), and later testified that he began working at
Si nmpson i n Septenber, Cctober, or Novenber of 1987, and was laid off
in the Sunmer of 1988 (Tr. 72-74). A finding concerning the mner’s
length of coal mne enploynment nay be based exclusively on the
claimant’s own testinmony, where it is uncontradicted and credible.
Bi zarri v. Consolidation Coal Co., 7 B.L.R 1-343 (1984). Since the
Claimant testified that he worked for Sinpson for “over a year,” then
testified that he worked for Sinpson from Septenber, Cctober, or
Novenber of 1987 and was laid off in the Summer of 1988, the Soci al
Security Administration Item zed Statement of Earnings is the only
uncontradi cted evidence of the Claimant’s work history for Sinpson.
The Social Security Administration Item zed Statenent of Earnings
does not list the specific quarters that the O ai mant was enpl oyed by
Si npson, but shows that he earned $10,381.25 at Sinpson in 1987, and
$528.00 at Sinpson in 1988 (DX 4).

Twenty C.F.R § 725.101(a)(32)(iii) states:

If the evidence is insufficient to establish the beginning
and ending dates of the mner’s coal mne enploynent, or
the mner’'s enploynent |asted |ess than a cal endar year,
then the adjudication officer may use the follow ng
formula: divide the mner’s yearly incone fromwork as a
mner by the coal mne industry’ s average daily earnings
for that year, as reported by the Bureau of Labor
Statistics (BLS). A copy of the BLS table shall be nade
a part of the record if the adjudication officer uses this
nmethod to establish the length of the mner’'s work
hi story.

21 A copy of the BLS table, which can be found at Exhibit
610 in the Ofice of Wrkers’ Conpensation Programs Coal M ne
(BLBA) Procedure Manual, is attached hereto.
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According to the BLS table, the average daily earnings of an
enpl oyee in coal mning, based on the 125-day rul e, ?* was $126.00 in
1987 and $127.52 in 1988.2 For the year 1987, dividing $10, 381. 25
(the daimant’ s total wages at Sinpson for 1987) by the average daily
wage of $126.00, shows that he worked ei ghty-two days. For the year
1988, dividing $528.00 (the Caimant’s total wages at Sinpson for
1988) by the average daily wage of $127.52, shows that he worked four
days. Therefore, based on the Social Security records, the C ai nant
was not enpl oyed by Sinpson for a period of one year.

Gatliff is the only other enpl oyer who could be considered the
responsi bl e operator. Gatliff concedes that it enployed the C ai mant
from 1981 t hrough 1984, but argues that NLF or Sinpson should be held
responsi bl e. Gatliff argues that NLF has not provided sufficient
evidence to show that it is unable to pay benefits or, in the
alternative, that the daimant’s earnings at Sinpson are sufficient
to establish that the d ai mant was enpl oyed by Sinpson for nore than
125 days (Brief for Gatliff Coal Conpany, pp. 3-4). | have found the
evi dence sufficient to establish that NLF went out of business in
1993 and does not have an insurance carrier or agent to cover this

claim | also found that the daimant was not enpl oyed by Sinpson
for a period of one year. As such, the next operator who enpl oyed
the Claimant for a period of one year was Gatliff. In its post-

hearing brief, Gatliff wote, at page 3:

The Social Security earnings statement shows earnings at
Gatliff Coal Conpany for the years 1981 through 1984 ..

The Social Security Earnings Statenent for the years 1981 through
1984 shows the following earnings at Gatliff: $20,172.24 in 1981

$32,400.00 in 1982; $35,700.00 in 1983; and, $24,734.70 in 1984
(DX 4). Therefore, the Social Security Earnings Statenment supports
Gatliff's statement that it enployed the dainmant from 1981 through
1984, as does the Caimant’s testinony at the formal hearing that he
worked for Gatliff fromJune 1981 t hrough the Summer of 1984 (Tr. 17-
18).

22 Twenty C.F. R 88 725.101(a)(32)(ii) states, in pertinent
part: Year neans a period of one cal endar year (365 days, or 366
days if one of the days is February 29), or partial periods totaling
one year, during which the mner worked in or around a coal mne or
m nes for at |east 125 “working days.”

23 The Benefits Review Board has held that the 125-day rule
applies exclusively to identifying a responsi bl e operator, and may
not be used to determne the length of coal m ne enploynent for
ot her purposes. See Fletcher v. Director, ONCP, 2 B.L.R 1-911
(1980). Further, the Board has rejected the argunent that a year
of coal m ne enploynent is anything other than one full cumnul ative
year of enploynent. Dawson v. O d Ben Coal Co., 11 B.L.R 1-58
(1988); Gation v. Wstnoreland Coal Co., 7 B.L.R 1-90 (1984);
Soul shy v. Consolidation Coal Co., 3 B.L.R 1-565 (1981).
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Based upon the Social Security records and the Cdaimnt’s
testinony, | find that Gatliff enployed the Caimant for three years,
from June 1981 until June 1984. As such, | find that Gatliff is
properly designated as the Responsible Qperator. Gatliff's ora
notion to dismiss is denied. NLF and Sinpson are dismssed as
responsi bl e operators.

V. MED CAL EVI DENCE

A X-ray Studies

Dat e Exh. Doct or Readi ng St andar ds
1. 12/ 4/ 01 CX 3 Baker 1/1, p,q Fair
B reader?®
2. 4/ 24/ 01 CX 1 Seo Pl eural fluid Not not ed

accumul ati on
bilaterally

and promn nent
cardi ac size

3. 10/10/00 CX 1 Reedy Congesti ve Not noted
heart failure

4. 8/ 18/ 00 DX 73 Seo M| d passive Not noted
congesti on of
the |ung

5. 7/ 19/ 00 DX 73 Seo Passi ve con- Not noted

gestion of the
lung and trace
anmount of
pleural fluid

6. 7/ 14/ 00 DX 73 Dani el MId Not not ed
congestive
heart failure

7. 2/ 22/ 00 DX 70 Reedy Congesti ve Not noted
heart failure
8. 4/ 29/ 99 DX 57 Not noted 2/1, q,s Fair
24 A “B reader” is a physician who has denonstrated

proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successfully conpl eti ng an exam nati on conduct ed
by or on behalf of the Departnent of Health and Human Servi ces.
See 42 CF.R 8 37.51 (b)(2).
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

10/ 13/ 98

8/ 4/ 98

8/ 4/ 98

8/ 4/ 98

8/ 4/ 98

8/ 4/ 98

8/ 4/ 98

2/ 29/ 96

2/ 29/ 96

2/ 29/ 96

1/ 26/ 96

1/ 26/ 96

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

50

51

52

53

46

46

46

14

15

17

12

13

Al exander
B reader

Board cert.?

Sar gent
B reader

Board cert.

Barrett
B reader

Board cert.

ol dstei n
B reader

MVat hur
B reader

Board cert.

Mar shal
B reader

Board cert.

Baker
B reader

Sar gent
B reader

Board cert.

Barrett
B reader

Board cert.

Baker
B reader

Sar gent
B reader

Board cert.

Barrett
B reader

Board cert.

211, q,p

No pneuno.

No pneuno.

No pneuno.

1/2, p,q

2/1, q,t

1/0, q,p

No pneuno.

No pneuno.

1/1, q,q9

Unr eadabl e

1/2, qg,t

Fair

Fair

Good

Good

Not not ed

Good

Good

Good

Good

Good

Unr eadabl e

Good

25 A Board-certified Radiologist is a physician who is
certified in Radi ol ogy or Di agnostic Roentgenol ogy by the Anerican
Board of Radiology or the American Osteopathic Association. See
§ 718.202 (a)(ii)(C.
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21. 1/ 26/ 96 DX 16 Baker 1/0, q,q9 Fair

B reader
22. 6/30/94 DX 38 Dineen 0/1,2% qg,q Good
23. 5/5/94 DX 38 Jarboe 0/1, q,q Good
B reader
24. 3/31/94 DX 38 Vuskovi ch No pneuno. Good
B. Pul nonary Function Studi es?
Age/ FEV,/

Dat e Exh. Doct or Hei ght FEV, FVC MWV FVvC St andar ds
1. 12/4/01 CX 3 Baker 62/ 70" 1.71 1.79 39 95% Not not ed

Conment : Pati ent unable to produce reproducible tracings; Mderate

restrictive defect but tracings were not reproducible.

2. 9/3/99 DX 67 Baker 60/ 70" 1.88 2.05 -- 92% Not not ed

Conment : Exhal ati on not conpl ete.
3. 8/13/99 DX 67 Baker 60/ 70" 1.83 2.10 -- 87% Not not ed

Post - br onchodi | at or: 1.88 2.29 -- 82%
4. 4/29/99 DX 57 Sm ddy 60/ 73" 1.52 1.52 59 100%  Good coop.
Post - bronchodi | at or: 1.56 1.58 46 99% and conp. ;
Thr ee
traci ngs
Conment : Pati ent unable to do nitrogen washout test. Patient had a

heavy feeling and could not air out. Albuterol was used as
a bronchodil ator.

Val i dation: Dr. Maan Younes wote that this test is not acceptable, due
to inconsistent effort (DX 58).

26 A reading of 0/1 is a negative finding under the
regul ati ons. The mnimm finding that qualifies as show ng
pneunoconi osis under the regulations is 1/0. See 20 CF. R 8
718.102(b).

21 Because the physicians conducting pul nonary function
st udi es noted varying heights, | nust make a finding on the Mner’s
height. See Protopappas v. Director, ONMP, 6 B.L.R 1-221, 1-223
(1983). Based on an average of the heights noted, | find the

Claimant’s height to be 71 inches.
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10.

10/ 13/ 98 DX 48

Val i dati on:

7/ 13/ 98

DX 47

Val i dati on:

1/ 26/ 96

Comment :

6/ 30/ 94

Comment :

5/ 5/ 94

Comment :

4/ 19/ 94

Comment :

Craven 59/ 73" 1.26 1.33 - 95%  Good coop.
and conp. ;
Thr ee
traci ngs

Dr. N K Burki found this test to be invalid due to
suboptimal effort. He wote that the test traces the
plateau in less than two seconds, indicating suboptinal
effort (DX 49).

Not noted 59/71" 2.00 2.48 - 81% Not not ed;
Thr ee
traci ngs

Dr. N.K Burki wote that this test is not acceptable due
to | ess t han opti mal effort, cooper at i on, and
conpr ehensi on, and the study being inproperly perfornmed.
Dr. Burki wote that the curve shapes and rapid pl at eaus
indicate either suboptimal effort or technical fault
(DX 47).

DX 9 Baker 56/ 2.70 3.56 133 76% Good coop.
70. 75" and conp. ;
Thr ee
traci ngs
M 1d obstructive defect.
DX 38 Dineen 55/ 2.97 4.07 120 2% Fai r coop.
71. 25" Conp. not
not ed,
Thr ee
traci ngs
Pt. effort fairly good; m nimal obstructive ai rway di sease;
Nor mal maxi mum vol untary ventil ation.

DX 38 Jarboe 55/ 72" 2.65 3.71 132 71% “Fairly
good”
coop. and
conp. ;

Thr ee
traci ngs
MIld restrictive and obstructive ventilatory defect.

DX 38 Broudy 55/ 71" 2.74 3.83 120 72% Coop. and

Post - bronchodi | at or: 2.75 3.73 114 74% conp. not
not ed,;

Thr ee
traci ngs

MIld restriction with no change after bronchodil ation
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11. 3/31/94 DX 38 Vuskovich 56/178cm 2.84 3.69 - 7% Poor coop.
Good conp.
Two
traci ngs

Conment : I nval i d because he would or could not take a conpl ete deep
br eat h.

C. Arterial Blood Gas Studies

Dat e Exhi bi t Doct or pCo, [s]O)
1. 1/ 26/ 96 DX 11 Baker 37.7 92.3
2. 6/ 30/ 94 DX 38 D neen 35.1 90. 2

Comment: Normal bl ood gas anal ysis.

3. 5/ 5/ 94 DX 38 Jar boe 40.1 84.6
Comment :  Normal .

4. 4/ 19/ 94 DX 38 Br oudy 39.2 91.7

Comment: Normal except for elevation of the carboxy-
henogl obi n, i ndicating continued exposure to snoke.

D. Exam nati on Reports

1. a. On Decenber 4, 2001, Dr. den Baker, a B reader and
Board-certified Pul nonol ogi st, read a chest x-ray (consistent with
coal workers’ pneunobconiosis, category 1/1), and admnistered a
pul nmonary function test (noderate restrictive defect, but tracings
were not reproducible) (CX 3).

b. The record contains nedical records from Bapti st
Regi onal Medical Center, where the Caimant was admtted by
Dr. Baker from October 15, 2001 to October 17, 2001, due to
i ncreasi ng back pain of unclear etiology (CX 1).

C. The record contains nedical records from Bapti st
Regi onal Medical Center, where the Claimant was admtted by
Dr. Baker from April 24, 2001 to April 27, 2001, due to possible
renal failure (CX 1). On discharge, Dr. Baker diagnosed:
(1D ischem c heart disease wth ischemc cardionyopathy;
(2) diabetes nellitus, insulin dependent; (3) acute renal failure
with hyperkalem a, resolved; (4) <chronic obstructive airway
di sease; (5) coal workers’ pneunpoconiosis; and, (6) chronic
bronchitis (CX 1).

i Dr. Baker wote, in a Hstory and Physical
performed on April 24, 2001, that the daimant has “chronic
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obstructive ai rway di sease and pr obabl e coal wor ker s’
pneunoconi osis” (CX 1).

d. The record contains progress notes from Dr. Baker
docunenting twenty-two visits to his office by the d ai mant between
February 15, 2001 and Novenber 19, 2001. Dr. Baker diagnosed the
followng conditions in his notes: (1) coal wor ker s’
pneunoconi 0Si S; (2) chronic obstructive pulnonary disease
(3) arteriosclerotic heart disease; (4) diabetes; (5) chronic
anxiety; (6) chronic AC, and, (7) renal failure/insufficiency
(CX 2).

e. In response to a |ist of questions posed by the
Claimant’ s attorney dated January 16, 2001, Dr. Baker wote that he
has been treating the O aimant since August 13, 1999, and that he
sees himevery two to four nonths. According to Dr. Baker, he has
been treating the Caimant “primary for his pul nonary condition of
Coal Workers’ Pneunoconiosis with associated synptons of chronic
bronchitis and related chronic airway disease.” Dr. Baker opined
that the O aimant has coal workers’ pneunoconi osis, category 2/1,
chroni c obstructive ai rway di sease, and chronic bronchitis, related
to both his coal dust exposure as well as his cigarette snoking

hi story. According to Dr. Baker, the daimnt “has advanced
pneunoconi osi s and should have no further exposure to coal dust,
rock dust or simlar noxious agents.” Dr. Baker wote that he

based hi s diagnosis on the Caimant’s chest x-ray, which he read as
2/1, and pulnonary function studies, which show noderate
obstructive defect (DX 74).

f. Dr. Baker wote, in a letter dated August 14, 2000,
that the Claimant worked in the coal mnes for approximtely
thirty-two years, and snoked for forty years but has not snoked for
the past four or five years. Dr. Baker opined that the d ai mant
has x-ray evidence of coal workers’ pneunoconiosis, and has a
noderate restrictive defect (DX 73).

g. Dr. Baker exam ned the C ai mant on January 26, 1996,
at which time he reviewed the Caimant's synptons and his
occupational (“[s]tated he worked 30 yrs. (20 yrs. underground)”),
medi cal (frequent colds, wheezing, chronic bronchitis, arthritis,
heart di sease, diabetes nellitus, high blood pressure, triple CABG
and mechani cal valve in 1992), snoking (started snoking in 1957 and
currently snokes; snoked two packs of cigarettes per day in the
past, now snokes four or five cigarettes per day), and famly
hi stori es, and perforned a physi cal exam nati on, pul nonary function
study (mld obstructive defect), and arterial blood gas study
(within normal limts), and interpreted an x-ray (coal workers
pneunoconi osis 1/0). Dr. Baker diagnosed: (1) coal workers
pneunoconi osis 1/0, based on abnormal chest x-ray and significant
hi story of coal dust exposure; (2) COPD wth mld obstructive
defect, Dbased on the pulnmonary function test; (3) chronic
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bronchitis, based on history of cough, sputum production, and
wheezing; and, (4) ischemc heart disease. In his opinion, the
Claimant has a mld inpairnment with chronic bronchitis, coal
wor ker s’ pneunoconi osi s, and decreased FEV, (DX 10).

2. Dr. J. Todd Meredith issued a surgical pathol ogy report
dated May 1, 2001, in which he exam ned a | esion on the bottom of
the aimant’s foot, and found no squanous differentiation (CX 1).

3. In response to a list of questions posed by the
Cl aimant’ s attorney on Decenber 15, 2000, Dr. John Watts wote that
he has treated the Clainmant on a nonthly basis since February 1999
for conditions including: hypertension, congestive heart failure,
chronic obstructive airways disease, prosthetic heart valve,
coronary artery disease, chronic atrial fibrillation, and type |
di abet es. Dr. Watts opined that the Caimant has a disabling
chronic obstructive pulnonary disease, based on the pul nonary
function test perfornmed by Dr. Sm ddy, and “pul nonary eval uation.”
Dr. Watts opined that the Claimnt’s chronic obstructive pul nonary
di sease prevents himfromperform ng the normal manual | abor of an
underground coal mner, and that his twenty years of coal dust
exposure is a significant contributing factor to his chronic
obstructive pul nonary di sease (DX 75).

4. a. Hospital records from Baptist Regional Medical
Center, dated August 17, 2000 through August 19, 2000, diagnose:
(1) unstable angina; (2) arteriosclerotic cardiovascul ar di sease,
st atus post CAVD; (3) ischem c cardi omyopathy; (4) type Il di abetes
mel litus; and, (5) chronic obstructive pul nonary di sease (DX 73).

b. Hospital records from Baptist Regional Medical
Center, dated July 19, 2000 through July 25, 2000, diagnose:
(1) atrial fibrillation; (2) acute exacerbation of <chronic
obstructive pulnonary disease; (3) insulin dependent diabetes
mel |itus; (4) essenti al hypert ensi on; (5) I nsomi a;
(6) hyperlipidema; and, (7) hypokalema (DX 73).

C. Hospital records from Baptist Regional Medical
Center, dated July 13, 2000 through July 15, 2000, diagnose:
(1) acute congestive heart failure; (2) insulin dependent di abetes
mellitus; (3) coronary artery disease; (4) chronic obstructive
pul nonary di sease; (5) essential hypertension; (6) hyperlipidem a;
and, (7) hypokalema (DX 73).

d. The record contains hospital records from Bapti st
Regi onal Medi cal Center, dated from May 31, 2000 through June 10,
2000. Dr. Watts, the attending physician at Baptist Regiona
Medi cal Center, diagnosed: (1) acute exacerbation of obstructive
pul monary di sease; (2) insulin dependent diabetes nellitus; and,
(3) congestive heart failure (DX 70).
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e. Hospital records from Baptist Regional Medical
Center, dated Septenber 15, 1999 through Septenber 18, 1999,
di agnose: (1) chest wall pain; (2) noncardiac chest pain;
(3) essential hypertension; (4) insulin dependent diabetes
mellitus; (5) chronic obstructive pulnonary disease; (6) known
coronary artery disease; (7) status post mtro val ve repl acenent;
and, (8) atrial fibrillation (DX 70).

5. Dr. Joseph F. Smddy wote, in a letter dated April 29,
1999, that the Caimant has “coal workers pneunoconi osis which is
of a very severe degree.” Dr. Smddy wote that he based this
di agnosis on the Claimnt’s chest x-ray, which he states was read
by a B reader, the results of the Caimant’s pul nonary function
study, which shows severe restrictive inpairnent, and the
Claimant’ s shortness of breath (DX 57).

6. Dr. Jack Di neen exam ned the C ai mant on June 30, 1994,
at which time he reviewed the Caimant's synptons and his
occupational (worked as a coal mner for thirty years; twenty-five
of those years in the underground coal m nes), nedical (nyocardi al
infarction in 1982, heart surgery in 1992, daily productive cough,
short of breath, wheezing), snoking (“still snokes one-hal f pack of
cigarettes per day;” “[p]rior to his surgery, M. Johnson snoked
two packs of cigarettes per day for 40 years.”), and famly
hi stori es, and perfornmed a physical exam nation, pul nonary function
study (reviewed 6/30/94 spirogram pattern of mniml obstructive
airway disease; maxi mum voluntary ventilation was normal), and
arterial blood gas study (normal), and interpreted an x-ray (0/1,
g,q) and EKG. Dr. Dineen opined that the d aimant does not have
pneunoconi osis. He noted that the C aimant’ s chest x-ray does not
show the *“typical parenchymal opacities necessary to nmake a
di agnosis of coal workers’ pneunoconiosis,” and he “has no
respiratory inpairnment.” 1In his opinion, the Claimnt retains the
pul mronary capacity to performhis former duties as a coal m ner
Dr. Dineen diagnosed chronic bronchitis, secondary to the
Claimant’s habit of cigarette snoking. He opined that the
Claimant’s cigarette snoking habit is responsible for his m ni mal
obstructive airway di sease (DX 38).

7. Dr. Thomas Jarboe exam ned the C aimant on May 5, 1994,
at which time he reviewed the Cdaimant's synptons and his
occupational (currently working as a truck driver; worked in the
underground mnes from 1958 to 1989, states he did not wear any
type of protective device during his work in and around coal dust;
worked in a rebuilding shop repairing mning equipnment for four
years), nedical (shortness of breath, cough, wheezing), snoking
(started snoking at age eighteen and used 1% to two packages of
cigarettes a day until 1992, when he had open heart surgery), and
famly histories, and perfornmed a physical exam nation, pul nonary
function study (mld restrictive and obstructive ventilatory
defect), and arterial blood gas study (normal), and interpreted an
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x-ray (0/1, q,q). Dr. Jarboe diagnosed: (1) chronic bronchitis,
based on history of chronic cough and nucous production; and
(2) status post <coronary artery bypass grafting and valve

repl acenent, based on nedical history. In his opinion, the
Claimant’s chronic bronchitis “could be related to his previous
history of very heavy snoking,” but he noted that <chronic

bronchitis occurs in the general popul ation. Dr. Jarboe also wote
that the Caimant’s artery bypass grafting and val ve repl acenent
“may account for sonme of his dyspnea.” According to Dr. Jarboe,
the daimant’s mldrestrictive defect and m | d ai rways obstruction
are not due to coal workers’ pneunoconiosis. He opined that the
Cl ai mant retains the functional capacity to do his |last coal m ning
job or to performsimlar work in a dust-free environnment (DX 38).

8. Dr. WMatt Vuskovich exam ned the Caimant on March 31,
1994, at which tinme he reviewed the Cainmant's synptons and his
occupational (worked twenty-nine years as an underground coal
m ner; operated equi pment and worked as a repairmn; operated a
continuous mner for eight to ten years, a cutting machine for two
to three years, worked for four years rebuilding equipnent),
medi cal (coronary artery bypass grafting surgery, mtral valve
repl acenent, dyspnea, norning productive cough, wheezing, chest
pai n), snoking (started snoking at age ei ghteen; snoked 1% to two
packs of cigarettes per day; quit snoking in 1992), and famly
hi stories, and perfornmed a physical exam nation and a pul nonary
function study (“invalid because he would or could not take a
conplete deep breath”), and interpreted an x-ray (0/0) and an EKG
(atrial fibrillation, right bundle branch bl ock; non-specific T
wave changes). Dr. Vuskovi ch di agnosed: (1) coronary artery
di sease; (2) persistent abnormal Ilipid profile; (3) atrial
fibrillation; (4) valvular heart disease, status post-op mtra
val ve repl acenent; (5) status post-op coronary artery bypass artery
grafting surgery; (6) hypertension by history; (7) non-insulin
dependent diabetes nellitus by history; and, (8) obesity. In his
opinion, all of the Claimant’s conditions are conditions of the
general population, and are in no way related to his occupation in
the coal industry. Dr. Vuskovich wote that the C ai mant does not
have an occupational pul nonary disease. He opined that the
Claimant is physically able, froma pul nonary standpoint, to do his
usual coal mne enploynent or conparable and gainful work in a
dust-free environnment (DX 38).

9. Dr. Bruce Broudy exam ned the C ai mant on April 19, 1994,
at which time he reviewed the Caimant's synptons and his
occupational (worked thirty-three years in coal mning, about
twenty-five of which were underground doing all types of work,
i ncl udi ng conti nuous m ner operator, cutting machi ne, nechanic and
el ectrician), medi cal (triple coronary bypass and valve
repl acenent, troubl e breathing, chronic irregul ar heartbeats, chest
pai n, norning cough and sputum wheezing), snoking (“[h]e has been
a snoker until he stopped in Novenber 1992 consum ng 2 packs per
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day for about 33 years.”), and famly histories, and perforned a
physi cal exam nation, pulnonary function study (mld restriction
with no change afer bronchodilation), and an arterial blood gas
study (normal, except for elevation of the carboxyhenogl obin,
i ndi cating continued exposure to snoke), and interpreted an x-ray
(category 0). Dr. Broudy diagnosed: (1) coronary artery di sease;
and, (2) chronic bronchitis. 1In his opinion, the C ai mant does not
have coal workers’ pneunopconiosis, and retains the respiratory
capacity to do his previous work or work requiring simlar effort.
He opi ned that there has not been any significant pul nonary di sease
or respiratory inpairnment which has arisen from this man’s
occupation as a coal worker. He wote that the Claimnt’s chronic
bronchitis is due to cigarette snoking (DX 38).

E. Consul tative Reports

1. Dr. Gegory J. Fino, a B reader and Board-certified
I nterni st and Pul nonol ogi st, issued a consultative report dated
January 15, 2000, in which he reviewed: ten interpretations of six
chest x-rays, dated from March 31, 1994 through February 29, 1996;
si X pul monary function tests, dated from March 31, 1994 through
July 13, 1998; four arterial blood gas studies, dated from
April 19, 1994 through January 26, 1996; and, nedical exam nation
reports by Drs. Vuskovich, Broudy, Jarboe, D neen, and Baker, dated
fromMarch 31, 1994 to January 26, 1996. Dr. Fino opined that the
Cl ai mant does not suffer froman occupationally acquired pul nonary
condition as a result of coal dust exposure, based on: (1) the
majority of the ~chest x-ray readings are negative for
pneunoconi osis; (2) the acceptable spironetric evaluations are
normal with no obstruction, restriction, or ventilatory inpairnent;
(3) thereis noinpairnment in resting oxygen transfer; and, (4) the
normal MWV neans that there is no ventilatory inpairnment due to any
obstructive or restrictive ventilatory defect. According to
Dr. Fino, assuming the Claimant’s last job required “sustained
heavy | abor,” he retains the respiratory capacity to perform his
last mning job or a job requiring simlar effort. He based this
opinion on: (1) the normal spironetry, which shows no evi dence of
obstruction, restriction, or ventilatory inpairnment; and, (2) when
the d ai mant gives good effort, his maximal voluntary ventil ation
is normal, showi ng no ventilatory inpairnment (DX 64).

2. Dr. Byron Westerfield, a Board-certified Internist and
Pul nonol ogi st, issued a consultative report dated Novenber 22,
1999, in which he reviewed: sixteen interpretations of eight chest
x-rays, dated from March 31, 1994 through Cctober 13, 1998; seven
pul monary function tests, dated from March 31, 1994 through
April 29, 1999; four arterial blood gas studies, dated from
April 14, 1994 through February 29, 1996; and nedical reports by
Drs. Vuskovi ch, Broudy, Jarboe, D neen, Baker, and Sm ddy (dates of
exam nation reports not provided). Dr. Westerfield diagnosed
chroni c obstructive pul nonary di sease due to cigarette snoking. He
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opi ned that the reductioninthe Claimant’s flow rates evidenced on
the valid pulnonary function tests is not attributable to coal

wor kers’  pneunoconi 0si S. According to Dr. Westerfield, the
Cl ai mant does not have respiratory disability and “certainly does
not have respiratory disability due to  Coal Wor ker s

Pneunoconi osi s” (DX 63).

V. DI SCUSSI ON AND APPLI CABLE LAW

Since this claimwas filed after March 31, 1980, it nust be
adj udi cated under the regulations at 20 CF. R 88 718, et seg
Section 718. 202 provi des four neans by whi ch pneunoconi osi s may be
established. Under § 718.202(a)(1), a finding of pneunopconi osis
may be made on the basis of x-ray evidence. The record contains
twenty-four interpretations of fifteen X-rays. Si x
interpretations, the April 24, 2001, August 18, 2000, and July 19,
2000 readings by Dr. Seo; the QOctober 10, 2000 and February 22,
2000 readings by Dr. Reedy; and, the July 14, 2000 interpretation
by Dr. Daniel, did not address the presence or absence of
pneunoconi 0si S. Therefore, these six readings wll not be
di scussed. Three interpretations were conducted by physici ans who
have no |isted expertise reading x-rays. The party seekingtorely
on an x-ray interpretation bears the burden of establishing the
qualification of the reader. Rankin v. Keystone Coal M ning Co.,
8 B.L.R 1-54 (1985). It is inproper to accord greater weight to
the interpretation of a physician whose qualifications are unknown.
Stanley v. Director, OMP, 7 B.L.R 1-386 (1984).

Fifteen of the remaining eighteen interpretations were
conducted by B readers, nine of whom are also Board-certified
Radi ol ogi sts. Interpretations by Breaders are entitled to greater
wei ght because of their expertise and proficiency in classifying x-
rays. Vance v. Eastern Assoc. Coal Corp., 8 B.L.R 1-32 (1985);
Ai none v. Morris Knudson Co., 8 B.L.R 1-68 (1985). Physici ans who
are Board-certified Radiologists as well as B readers nmay be
accorded still greater weight. Wodward v. Director, OACP, 991
F.2d 314, 316 n.4 (6" Gr. 1993), 17 B.L.R 2-77, 2-80 (1993).
Four of the nine interpretations by dually qualified readers are
positive, one is unreadable, and four are negative. O the six
interpretations by physicians who are B readers, four were read as
positive. Al  four positive readings were by Dr. Baker.
Dr. Baker’s positive readings were contradicted tw ce by dually
qualified physicians. Wiile Dr. Baker read the Caimnt’s
August 4, 1998 x-ray as positive, Drs. Sargent and Barrett, both
dually qualified, read this x-ray as negative. Simlarly, while
Dr. Baker read the Caimnt’s February 29, 1996 x-ray as positive,
Drs. Sargent and Barrett also read this x-ray as negative.

Based upon a review of the x-ray interpretations and the
qualifications of the readers, | find that the x-ray evidence fails
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to establish the existence of pneunoconiosis pursuant to
§ 718.202(a)(1).

Under 8§ 718.202(a)(2), a claimant may establish the exi stence
of pneunobconiosis through biopsy or autopsy results. Thi s
provision is inapplicable here because the only biopsy of record
was taken of a lesion on the aimant’s foot and, therefore, did
not address the presence or absence of pneunobconiosis (CX 1).

Section 718.202(a)(3) provides that pneunoconiosis nay be
established if any of the several presunptions described in
88 718.304, 718.305, or 718.306 are applicable. In the instant
case, 8§ 718.304 does not apply because there is no x-ray, biopsy,
aut opsy, or other evidence of |arge opacities or massive lesions in
the lungs. Section 718.305 is not applicable to clains filed after
January 1, 1982. Section 718.306 is applicable only in a
survivor’s claimfiled prior to June 30, 1982.

Under 8§ 718.202(a)(4), a determ nation of the existence of
pneunoconiosis may be nmade if a physician exercising reasoned
medi cal judgnent, notw t hstandi ng a negative x-ray, finds that the
mner suffers from pneunoconiosis as defined in § 718.201.
Pneunoconi osis is defined in 8 718. 201 as a chroni c dust di sease of
the lungs, including respiratory or pul nonary inpairnents, arising
out of coal mne enploynent. It is within the Adm nistrative Law
Judge’s discretion to determ ne whether a physician’s concl usions
are adequately supported by docunentation. See Lucostic v. United
States Steel Corp., 8 B.L.R 1-46, 1-47 (1985). “An admnistrative
law judge may properly consider opinions that are adequately
supported by such data over those that are not.” See King v.
Consolidation Coal Co., 8 B.L.R 1-262, 1-265 (1985).

The consul ting physicians, Drs. Fino and Westerfield, and the
exam ni ng physicians, Drs. D neen, Jarboe, Vuskovich, and Broudy,
opi ned that the C ai mant does not have pneunoconiosis. Dr. Fino, a
B reader and Board-certified Internist and Pul nonol ogi st, opined
that the O aimant does not suffer from an occupationally acquired
pul monary condition as a result of coal dust exposure. Dr. Fino
based his opinion on a review of nmedical data dated between 1994
and 1998, including chest x-rays, pulnonary function tests,
arterial blood gas studies, and exam nation reports. Dr. Fino gave
the basis for his opinion and |listed the nedi cal data upon which he
relied in arriving at his decision. | find his opinion to be
reasoned, docunented, and entitled to substantial weight.

Dr. Westerfield, a Board-certified I nt er ni st and
Pul nonol ogi st, opined that the Caimant suffers from a chronic
obstructive pul nonary di sease due to cigarette snoking, and does
not have coal workers’ pneunoconiosis. Dr. Wsterfield revi ened
medi cal data dating from 1994 through 1999, including the
Claimant’ s chest x-rays, pulnonary function tests, arterial blood
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gas studies, and nedical reports. Dr. Westerfield gave the basis
for his diagnosis and cited to the nedical data upon which he
relied in formng his conclusions. As such, | find his opinionis
reasoned, docunented, and entitled to substantial weight.

Drs. Dineen, Jarboe, Vuskovich, and Broudy opined that the
Cl ai mant does not have coal workers’ pneunoconi osis. Al four
physi ci ans exam ned the Caimant, took the Claimant’s histories,
read a chest x-ray, and adm nistered a pul nonary function test.
Drs. Di neen, Jarboe, Vuskovich, and Broudy stated that reasons for
their conclusions and cited the studies upon which they relied.
VWi le their exam nation reports are from1994, | find that they are
entitled to substantial weight.

Drs. Baker, Watts, and Smddy examned the Caimnt and
di agnosed coal workers’ pneunoconiosis. Dr. Baker, a B reader and
Board-certified Pul nonol ogist, examned the C ainmnt and opined
that the O aimant has coal workers’ pneunpconi osis based upon his
chest x-ray, history of coal dust exposure, and pul nonary function
studi es. Al t hough treatnment notes from Dr. Baker’s office show
t hat he exam ned the C ai mant twenty-two ti nes bet ween February 15,
2001 and Novenber 19, 2001, Dr. Baker gives no other basis for his
di agnosi s of pneunoconiosis than the Claimnt’s positive chest x-
ray and pul nonary function test. A pulnonary function study does
not indicate the existence of pneunoconiosis; rather, it measures
the level of the mner’'s disability. Additionally, a medica
opinion which is nerely a restatenent of an x-ray opinion nay not
establish the existence of pneunoconiosis under § 718.202(a)(4).
See Anderson v. Valley Canp of Uah, Inc., 12 B.L.R 1-111, 1-113
(1989). | find that Dr. Baker’s opinion is not well reasoned or
docunent ed, because he cites the positive chest x-ray and pul nonary
function test alone as reasons to diagnose pneunoconi 0sis. As
such, | accord his opinion | ess weight.

In response to questions posed by the Claimant’s attorney,
Dr. Watts wote that he treated the Caimant on a nonthly basis
bet ween February 1999 and Decenber 2000. Dr. Watts diagnosed
chronic obstructive pul nonary disease, which was significantly
contributed to by the Caimant’s coal dust exposure. He based his
di agnosi s on a pul nonary function test perforned by Dr. Sm ddy, and
“pul nonary evaluation” (DX 75). Dr. Watts’ diagnosis of chronic
obstructive pul nonary di sease significantly contributed to by coal
dust exposure i s tantanount to a di agnosi s of | egal pneunoconi osi s.
However, | find that his opinion is not well reasoned or
docunent ed, because the only known basis for his diagnosis is a
pul nonary function test. As noted, a pulnonary function test is
not indicative of the existence of pneunoconiosis. Therefore, |
accord Dr. Watts’ opinion | ess weight.

Dr. Sm ddy exam ned the d aimant on April 29, 1999 and opi ned
that the Cai mant has “coal workers pneunpconiosis which is of a
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very severe degree,” based on the Caimant’s chest x-ray, the
results of a pul nonary function test, and the C aimant’s shortness
of breath. | accord Dr. Sm ddy’s opinion | ess weight, because he
does not discuss his comments on the pul nonary function test that
the d ai mant was unable to do the nitrogen washout test and could
not air out. Further, Dr. Smddy states that the chest x-ray was
read by a B reader, but the nane of the x-ray reader is not noted
on the x-ray report and | have found the x-ray evidence to be
negati ve for pneunoconi osis.

Due to their careful analysis of the nedical data, | find that
t he opinions of Drs. Fino, Wsterfield, Di neen, Jarboe, Vuskovich,
and Broudy outwei gh the opinions by Drs. Baker, Watts, and Sm ddy,
because they are better reasoned and docunented. As such, | find
t hat the nmedi cal opinion evidence does not establish the existence
of pneunbconi osi s.

| find also that the evidence does not establish that the
Cl ai mant has “l egal pneunobconiosis,” pursuant to 8 718.201(a)(2),
a chronic lung disease or inpairnent and its sequel ae arising out

of coal mne enploynent. VWiile Dr. Watts diagnosed chronic
obstructive pul nonary di sease, which was significantly contri buted
to by the Caimnt’s coal dust exposure, | found his opinion to be

outwei ghed by the opinions of Drs. Fino, Wsterfield, D neen,
Jar boe, Vuskovi ch, and Broudy.

Total Disability Due to Pneunbconi 0Si s

Since the Caimnt does not have pneunobconiosis, his claim
cannot succeed. In any event, even if he had established the
exi stence of the disease, the evidence does not establish that the
Claimant has a totally disabling respiratory or pul nonary ail nment
due to pneunobconi osis. The criteria for establishing total
di sability due to pneunbconi osis are contained in 8§ 718.204(b)(2).%
Section 718.204(b)(2) permts a finding of total disability when
there are pul nonary function studies wwth results equal to or |ess
than those contained in the tables, arterial blood gas studies
nmeeting the values listed in the tables, or where a physician
exer ci si ng reasoned nedi cal judgnent, based on nedi cally acceptabl e
clinical and |aboratory diagnostic techniques, concludes that a
mner’s respiratory or pul nonary condition prevented the m ner from
engaging in his usual coal mne work or conparable and gainful
wor K.

The record contains el even pul nonary function tests. The six
nmost recent tests, admnistered between July 13, 1998 and

28 Section 718.204(b)(2)(iii) is inapplicable because there
is no evidence of cor pulnonale with right-sided congestive heart
failure.
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Decenber 4, 2001, produced qualifying values. The renaining six
pul monary function tests, dated between January 26, 1996 and
March 31, 1994, did not produce val ues equal to or below the table
val ues.

Al six qualifying pulnmonary function tests may Dbe
di scredited, for the follow ng reasons. The record does not
contain tracings for Dr. Baker’'s Decenber 4, 2001, Septenber 3,
1999, and August 13, 1999 pul nonary function tests, and does not
list the Claimant’s effort or cooperation during these tests.
Because tracings are used to determne the reliability of a
ventilatory study, a study which is not acconpanied by three
tracings may be discredited. Estes v. Director, ONCP, 7 B.L.R 1-
414 (1984). Due to the lack of tracings, | find that Dr. Baker’s
Decenber 4, 2001, Septenber 3, 1999, and August 13, 1999 pul nonary
function tests are entitled to little weight.

Dr. Younes wote that Dr. Smddy’s April 29, 1999 study is
not acceptable due to inconsistent effort. Dr. Sm ddy conmented
that the C ai mant was “unable to do nitrogen washout test” and “had
a heavy feeling and could not air out” (DX 57). Based upon
Dr. Smiddy’'s coments and Dr. Younes’ opinion that the Cl ai mant
gave inconsistent effort, | accord this test little weight.

Dr. Burki wote that Dr. Craven’s COctober 13, 1998 study is
invalid due to suboptimal effort. According to Dr. Burki, this
test “traces the plateau in less than two seconds, indicating
suboptimal effort” (DX 49). Dr. Burki reviewed the tracings and
gave the rationale for his opinion. |In assessing the reliability
of a study, an Adm nistrative Law Judge may accord greater weight
to the opinion of a physician who reviewed the tracings. Street v.
Consolidation Coal Co., 7 B.L.R 1-65 (1984). Additionally, the
evi dence of record indicates that Dr. Burki is a Board-certified
| nt erni st and Pul nonol ogi st, while Dr. Craven is a Board-certified
Fam |y Practitioner. Due to Dr. Burki’s superior qualifications
and rationale for invalidating this test, | accord Dr. Craven's
Cctober 13, 1998 pul nonary function test little weight.

Dr. Burki also found the July 13, 1998 study to be
unacceptable due to less than optinmal effort, cooperation, and
conprehensi on, and because the study was inproperly perforned.
According to Dr. Burki, “the curve shapes and rapid plateaus
i ndi cate either suboptimal effort or technical fault” (DX 47). The
record does not indicate the name of the physician who perforned
the July 13, 1998 test, and does not contain information as to the
Cl aimant’ s cooperation and conprehension in performng the test.
For the reasons stated above, | find that the July 13, 1998 test is
entitled to little weight.

Five earlier studies, dated between January 26, 1996 and
March 31, 1994, produced nonqualifying values. Based on the
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nonqual i fying tests and the invalidity of the qualifying tests, as
di scussed above, | find that the pul nonary function test evidence
does not support a finding of total disability.

None of the arterial blood gas studies produced val ues
nmeeting the table val ues.

In assessing total disability under 8 718.204(b)(2)(iv), the
Adm ni strative Law Judge, as the fact-finder, is required to
conpare the exertional requirenents of the Claimant’s usual coa
m ne enploynment with a physician’s assessnent of the Claimant’s
respiratory inpairnment. Cornett v. BenhamCoal, Inc., 227 F.3d 569
(6th Cir. 2000). At the January 10, 2002 hearing, the d ai mant
stated that he last worked at NLF, Inc., as a nechanic and
electrician (Tr. 22). He stated that his duties included cl eaning
and shoveling coal off of equipnment, taking rebuilt equipnment
underground into the coal mnes, and training coal m ne enpl oyees
to use equi pnment underground (Tr. 24-25).

The record contains the opinions of nine physicians who
address whether the Cdaimant is totally disabled due to
pneunoconi 0si S. Drs. Fino and Westerfield, both consulting
physi ci ans, and Drs. Di neen, Jarboe, Broudy, and Vuskovich, all of
whom are exam ning physicians, opined that the Caimant is not
totally di sabl ed due to pneunoconi osi s.

Dr. Fino, a B reader and Board-certified Internist and
Pul nonol ogi st, wote that, assumng the Cdaimant’s last job
requi red sust ai ned heavy | abor, he retains the respiratory capacity
to perform his last coal mning job or a job requiring simlar
effort. According to Dr. Fino, when the Cainmnt gives good
effort, his maximal voluntary ventilation is normal, show ng no
ventilatory inpairnment (DX 64). Dr. Westerfield, a Board-certified
I nt erni st and Pul nonol ogi st, opined that the C ai mant does not have
respiratory disability, and “certainly does not have respiratory
disability due to pneunoconiosis,” based on his review of the
Claimant’ s medi cal records dated from 1994 through 1998, incl uding
medi cal reports, pulnonary function tests, and arterial blood gas
studies (DX 63). Drs. Fino and Westerfield gave the reasoning for
their opinions and cited the docunents and tests upon which they
relied. As such, | find their opinions are reasoned, docunented,
and entitled to substantial weight.

Dr. Dineen wote in his June 30, 1994 exami nation report that
the Caimant retains the pul nobnary capacity to performhis fornmer
duties as a coal mner. Dr. D neen diagnosed chronic bronchitis,
secondary to the Caimant’s habit of cigarette snoking. He opined
that the Claimant’s cigarette snoking habit is responsible for his
m ni mal obstructive airway disease (DX 38). In his May 5, 1994
exam nation report, Dr. Jarboe opined that the C ai mant retains the
functional capacity to do his last coal mning job or to perform
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simlar work in a dust-free environnent. According to Dr. Jarboe,
the Claimant’s mld restrictive defect and m | d ai rway obstruction
are not due to coal workers’ pneunpconi osis. Dr. Jarboe opined
that the Claimant’s chronic bronchitis is related his history of
very heavy snoki ng and artery bypass grafting and val ve repl acenent

(DX 38). In his April 1994 exam nation report, Dr. Broudy opined
that the Caimant retains the respiratory capacity to do his
previous work or work requiring simlar effort. According to

Dr. Broudy, there has not been any significant pul nonary di sease or
respiratory inpairnment that has arisen from the Caimant’s
occupation as a coal worker. He opined that the Claimant’s chronic
bronchitis is due to cigarette snoking (DX 38). Dr. Vuskovi ch
exam ned the Caimant in March 1994, and opined that the C ai mant
is physically able, from a pul nonary standpoint, to perform his
usual coal mne enploynent or conparable and gainful work in a
dust-free environment. In his opinion, the aimant’s conditions
are all conditions of the general population, and are in no way
related to his occupation in the coal industry (DX 38).

Al though the reports by Drs. D neen, Jarboe, Broudy, and
Vuskovich were witten in 1994, these physicians conducted
ext ensi ve exam nations of the C aimant, including x-ray, pul nonary
function tests, arterial blood gas studies, and histories. They
stated the reasons for their conclusions, and identified the tests
upon which they relied. As such, | find that their opinions are
reasoned, docunented, and entitled to substantial weight.

Drs. Baker, Watts, and Sm ddy opined that the Caimant is
totally disabled due to pneunbconiosis. In his January 16, 2001
answers to questions posed by the Claimant’s attorney, Dr. Baker
wote that the Caimant “has advanced pneunobconi osis and shoul d
have no further exposure to coal dust, rock dust, or simlar
noxi ous agents” (DX 74). A physician’s report advising the
claimant to avoid coal dust, etc., is insufficient to support total
disability, because it fails to evaluate the extent of the
claimant’s disability. See Wieatley v. Peabody Coal Co., 6 B.L.R
1- 1214 (1984). Dr. Baker diagnosed a “noderate restrictive defect”
in his August 14, 2000 report (DX 73), and a “mld inpairnment” in
his January 26, 1996 report (DX 10). A diagnosis of chronic
respiratory or pulnonary disease resulting in a “noderate”
inpairnment is insufficient to establish total disability. Lesser
v. CF. &1. Steel Corp., 3 B.L.R 1-63 (1981). For the reasons
stated, | find that Dr. Baker’'s opinion is not well reasoned and
docunented, and accord it |ess weight.

In response to a list of questions from the Caimant’s
attorney, dated Decenber 15, 2000, Dr. Watts opined that the
Claimant has a disabling chronic obstructive pul nonary disease,
based on the pul nonary function test perfornmed by Dr. Sm ddy, and
“pul nonary eval uation.” According to Dr. Watts, the Cdaimant’s
chronic obstructive pul nonary di sease prevents hi mfromperformng
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the “normal manual |abor of an underground coal mner.” | accord
Dr. Watts’ opinion less weight, because Dr. Smddy’ s pul nonary
function test was found to be invalid, and because Dr. WAatts i s not
clear as to which “pulnonary evaluation” he refers. Furt her,
Dr. Watts does not make a finding as to the specific requirenents
of the Claimant’s usual coal m ne enploynent, and does not appear
to be famliar with the duties of the Claimant’s |ast coal mne
enpl oynent .

Dr. Smddy wote that the C aimant’s pul nonary function study
“shows severe restrictive inpairnment” (DX 57). | accord his
opi nion | ess wei ght because his pul nonary function test was found
to be invalid, and he does not give the reasoning for his opinion.

Under 8 718.204(b)(2)(iv), all evidence that is relevant to
the question of total disability is to be weighed, with the
Cl ai mant bearing the burden of establishing total disability by a
preponder ance of the evidence. See Mazgaj v. Valley Canp Coal Co.,
9 B.L.R 1-201, 1-204 (1986). For the reasons stated above, | find
that the opinions of the highly qualified consultants, Drs. Fino
and Westerfield, together with the opinions of Drs. D neen, Jarboe,
Broudy, and Vuskovich, are entitled to greater weight than the
opi nions of Drs. Baker, Watts, and Sm ddy.

As the C aimant has not established total disability due to
pneunoconi osi s by a preponderance of the evidence, | find that the
medi cal reports cannot support a finding of total disability dueto
pneunobconi 0si s pursuant to 8§ 718. 204.

VI . ENTI TLEMENT

| find that the Caimant has failed to establish that he has
pneunoconiosis and is totally disabled from a pulnonary or
respiratory inpairnment arising out of coal mne enploynent.
Therefore, he has not established entitlenent to benefits under the
Act .

VI1. ATTORNEY' S FEE

The award of an attorney's fee is permtted only in cases in
which the claimant is found to be entitled to benefits under the
Act. Since benefits are not awarded in this case, the Act pro-
hibits the charging of any fee to the Cainmant for representation
and services rendered in pursuit of the claim
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VI, ORDER
It is, therefore,

ORDERED t hat the claimof Eugene Johnson for benefits under
the Act is hereby DEN ED.

e

Robert L. Hllyard
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R 8 725.481, any
party dissatisfied with this Decision and Oder may appeal it to
the Benefits Review Board within thirty (30) days fromthe date of
this Decision by filing a Notice of Appeal with the Benefits Revi ew
Board at P. O Box 37601, Washington, D.C., 20013-7601. A copy of
a Notice of Appeal nust also be served upon Donald S. Shire,
Associate Solicitor for Black Lung Benefits, 200 Constitution
Avenue, N.W, Room N-2117, Washington, D.C., 20210.
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